FOR PUBLICATION

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

—-000---

CHUCK JONES AND MACLAREN, a Hawai ‘i partnership, Plaintiff-
Appel | ee, v. DEANNA W LLIAMS, Individually and as
Guardi an of Shelley A WIllians, a mnor; SHELLEY A
W LLI AMS, Def endant s- Appel | ants

NO. 24195

APPEAL FROM THE FI RST CI RCUI T COURT
(CIV. NO. 98-5365)

May 14, 2003
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OPINILON OF THE COURT BY LIM J.

In this case of unpaid attorneys’ fees, Defendants-
Appel I ants Deanna W I Ilians, individually and as guardi an of
Shelley AL Wllianms, a mnor, and Shelley A. WIIlians
(collectively, the WIllians), appeal the March 5, 2001 first
anended final judgnent of the circuit court of the first
circuit.! The judgnent was based upon the court’s Septenber 11

2000 order granting sunmmary judgnment in favor of Plaintiff-

1 The Honorabl e Karen N. Bl ondi n, judge presiding.
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Appel | ee Chuck Jones and MacLaren, fornmerly a Hawai‘i partnership
of | aw corporations (CIM.

On appeal, the WIllianms conplain that the court erred
in granting summary judgnent agai nst them because

(1) CAMfailed to produce adm ssible sunmmary judgnent evi dence show ng
the amount of attorneys’ fees and costs it sought to recover or that the
sanme were reasonable, (2) failed to establish the existence of an
express contract with [the] Wllianms to provide themwith | ega

services, and (3) a factual issue existed about CIMs standing to sue.

OQpening Brief at 1.

W affirmthe court’s judgnent on the issue of
liability. W also affirmthe court’s award of sonme of the
attorneys’ fees and costs clainmed by CJM However, because a
genui ne issue of material fact existed as to the renni nder of
CIM s attorneys’ fees and costs, we vacate that part of the
court’s judgnent and remand.

I. Background.

On Decenber 16, 1998, CIMfiled a conplaint against the

Wl lians, seeking unpaid attorneys’ fees. The pertinent

al | egations of the conplaint follow

COUNT | - BREACH OF CONTRACT

3. That on or about October 28, 1996, [CIM and [the WIIiamns]
entered into an hourly fee agreenent, which was also confirnmed by way of
aletter from[CIM. Pursuant to that agreenent, Defendant DEANNA
WLLIAMS, individually and as | egal guardian of SHELLEY A. WLLI AMS who
was still a mnor, contracted to hire [CIJM to represent her and her
daughter in an action they had previously filed styled Deanna williams,
et al[.] v. Steve Silla et al[.], Civ. No. 96-3260-08 First Circuit
Court, State of Hawaii[] (“Silla action”)[,] and a second action they
had previously filed styled Deanna Williams et al[.] v. Na Pali Haweo
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Community Ass’n, Civ. No. 97-0916-03 First Circuit Court, State of
Hawai i [] (“NPH action”). The Silla action sought rescission of a
contract to purchase an uninproved residential Iot |located in the Na
Pali Haweo Subdivision in Hawaii Kai, Honolulu, Hawaii, and danages.
The NPH action sought to conpel a honeowners association to approve of
hone buil di ng plans which [the WIIlians] had subnmitted to it and
danmages.

4. The contract provided for hourly attorney's fees and repaynent
of any costs advanced whi ch agreenment al so provided for a retai ner of
$3000.00 fromwhich the first hourly fees would be deducted. [CIM did
substantial[] investigation, pretrial discovery including depositions on
behal f of the clients as well as responding to pretrial discovery done
by the opposition, pretrial notions, settlenment negotiations, in both
matters, an appeal in the NpPH matter [(sic)], and preparation for and
conduct of an arbitration hearing presentation in the Silla action
[CQOM billed [the WIlianms] on a nonthly basis after the retainer was
used up which [the WIlians] did tinely pay in both actions for about
ei ghteen nonths up until approxi mately June 1998 and then began to fal
behi nd. Nevertheless, [CIM represented [the WIlianms] in both actions
all the way through the Arbitration Hearing until the Silla matter was
concl uded and continued thereafter for a limted tine on the NPH action
which was still scheduled to go to trial

5. Though [CIM has repeatedly demanded paynent, none have been
recei ved since June 8, 1998. As of the date of filing of this
Complaint, [the WIlliams] are in arrears to [CIM in the amount of
$37,275.00 in fees owed in the Silla action and $4,020.00 [in] fees owed
on the npH action. [The WIllians] are therefore in breach of the hourly
fee agreement and jointly liable for danages to [CIM in the amount of
$37,275.00 and $4,020.00 for the Silla and NPH actions respectively for
an aggregate sum of $41, 295.00.

COUNT 11 - QUANTUM MERUI T/ UNJUST ENRI CHVENT

7. In the alternative, and based upon the above, [the WIIians]
have been unjustly enriched in the amount of the reasonabl e val ue of
[ CIM s] unconpensated | egal services. [CIM is therefore entitled to an
award from[the WIllians] in equity, under the doctrine of gquantum
meruit, in the amounts of $37,275.00 and $4, 020.00 for the work done in
the silla and NPH actions respectively for an aggregate sum of
$41, 295. 00.

VWHEREFORE, [CIM respectfully prays for judgnent against [the
Wllianms] jointly and severally as follows:

1. Wth respect to COUNT I, an award of damages in the anpunt of
$41, 295. 00

2. Wth respect to COUNT Il, an award in equity in the anount of
$41, 295. 00.

3. Attorney's fees and costs allowable by |Iaw along with
prejudgnent interest at the statutory rate.
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4. Such other equitable relief as the Court deems just and neet in
t he prem ses.

(Italics and capitalization in the original).

In their October 25, 1999 answer, the WIlians denied
the material allegations of the conplaint, asserted various
def enses, and demanded a jury trial.

It appears that in early 2000, the parties subnmtted
their attorneys’ fees dispute to the Hawai‘ State Bar
Associ ation Attorney-Client Conmttee for nediation. Mediation
was apparently unsuccessful, because on July 28, 2000, CIMfiled
a notion for summary judgnent. In its nenorandumin support of
the notion, CIMreveal ed further details regarding the underlying
l'itigation:

The silla case sought the rescission of a sales agreenment between
[the] WIIliams, as purchasers, and the seller/devel oper regarding the
NPH Lot. The conplaint alleged nisrepresentation by the devel oper’s
sal es person as to the quality of the lot’s ocean view, allowable
i mprovenents, and the ease of obtaining the homeowners association’s
approval for hone construction. The action, first filedin First
Circuit Court, was eventually stayed and ordered to mandatory
arbitration pursuant to a contractual provision in the real property
sal es agreenent.

CIM was instructed to and did appeal the trial court’s decision to
enforce the mandatory arbitration clause. The appeal was unsuccessful
In the Silla case, CIMrepresented [the] WIlianms up through and
including the arbitration hearing to judgnment. The Defendants prevail ed
and the sale [was] upheld by the [arbitrator]. Throughout this tine,
[the] WIlianms [were] billed nonthly on the agreed upon hourly rate of
$175 an hour and the WIllians paid these bills until about eight nonths
prior to the arbitration. The WIlians then started paying the bills
nore slowy and i mrediately followi ng the unsuccessful arbitration
st opped paying altogether, resulting in the current amount owi ng. The
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attorney’s fees outstanding and owed to CIM anount to $37,275. 352 for
services perforned in this action.

The NPH case was a corollary civil action to the silla Case that
sought injunctive relief, declaratory relief, and damages agai nst the
[ NPH Comunity Association (“NPHCA”) for wongfully w thhol di ng the
approval of the WIlliams’ house plans. The NPHCA' s position was that
the WIlians’ plans were not approved because the plans violated severa
recorded buil ding covenants including those governing all owabl e naxi mum
floor area ([the] WIIlianms’ house was allegedly too |arge) and
prohibiting a flat roof design that was incorporated into the WIlians’
house plans. The WIllians clained that the NPHCA was not consistent nor
fair inits enforcement of these buil ding standards because ot her
honeowners had been granted exceptions, and disputed the NPHCA' s
interpretati ons of these standards. CIM wi thdrew as attorneys for the
Wl liams before the npH Case went to trial due to the non-paynment of
attorney’s fees; however, CIMparticipated in substantial discovery and
preparation of the NpH Case while acting as counsel for the WIlians
under their hourly fee agreenent. [The] WIlians paid the bills
associated with the attorney' s tine expended in the devel opnment of the
NPH Case, except for a remmant of $4030.23. There is therefore an
outstanding bill owed on the NPH case to CIM of $4030. 23.

. . . . CM wth the approval and encouragenent of the WIlians,
deposed Omnen Chock [(Chock)] for several days. [Chock] was an inportant
wi t ness since he was [ NPHCA's] architectural expert and chairman of the
NPHCA' s architectural plan conmittee. . . . After [Chock] billed the
WIlliams[] for his deposition witness fees as a professional (in the
amount of $1979.04), [the] WIIlians reneged on their agreement to pay
[ Chock]. As a result, [Chock] has been seeking to collect this bil
from CIM

Just prior to the arbitration in the silla Case, and after
substantial negotiation, a final settlenent offer of $50, 000 was nade by
the devel oper and the NPHCA, without prejudice to [the] WIlians' right
to submt new house plans to the NPHCA. CIM believed the settlement
of fer was reasonabl e and CIMreconmended that [the] WIlians accept it.
Instead, [the] WIlians rejected the offer and prior to the comencenent
of the arbitration hearing, [the] WIlians hired Mark Bernstein, Esq.
[(Bernstein)] to act as | ead counsel in the silla Case because [t he]
WIllianms [were] upset that CIM had reconmended settl enent and because
CIM had inforned the WIllians that based on the discovery undertaken,
there would be difficulties in prevailing on some of the [WIlIlians']
clainms for rescinding the sal es agreenent.

Following the retention of Bernstein, the matter proceeded through
arbitration and required substantial tinme and effort. CIM and Bernstein
conferred on arbitration strategies and Bernstein was fully paid for his

2 At the August 24, 2000 hearing on Plaintiff-Appellee Chuck Jones

and MacLaren’s (CIM notion for summary judgnent, CIM acknow edged that the
correct amount of attorneys’ fees outstanding for the Silla case was
$35, 187. 62.
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services, through an advance payment of $10,000 by the WIIians.
Bernst ei n handl ed one witness and cl osi ng argunent.

(ltalics in the original; citations to attached exhibits omtted,
f oot note supplied).

CIM argued that the Wllianms were liable for its
attorneys’ fees on the basis of an express witten or oral hourly
fee agreenent or, alternatively, on the basis of an inplied
agreenent for hourly services under the doctrine of gquantum
meruit. CIMfurther argued that the attorneys’ fees and costs
demanded were “reasonabl e, necessary, and consistent with rates
and billings observed by other nmenbers of the Hawaii Bar in good
standing wwth simlar experience.” (Enphatic typesetting
omtted.)

In support of the notion, CIMattached the affidavit of
Al exander T. MaclLaren (MacLaren), the CIM partner who had first
contact with the WIllians and worked on the underlying
l[itigation, and the affidavit of Ward D. Jones (Jones), the CIM
partner who “handl ed 90% of the work” on the underlying
[itigation.

In his affidavit, MacLaren identified two docunents,
attached to the notion as Exhibits A and B, as “true and correct
cop[ies]” of two engagenent proposal letters (dated Cctober 25,
1996 and Cctober 28, 1996, respectively) he sent to David
W1 lians, husband of Deanna WIlians and apparently the Iiaison
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between CIJM and the Wllianms. Attached to the latter letter was
an unexecuted “Hourly Fee Agreenment for Legal Services[.]”

CIM al so attached to its notion, as Exhibits C and D
copies of its invoices for |egal services performed and costs
incurred on behalf of the Wlliams. Wth respect to Exhibits C

and D, MacLaren deposed that,

| have reviewed Exhibits C and D attached to this Mtion and attest that
Exhibits C and D are true and correct copies of bills for the services
rendered on behalf of the [WIlians]. The hourly rate charged was the
rate agreed upon with the client for the matters | handled on their
behal f.

(Enunmeration omtted.) Simlarly, Jones deposed that,

[a]ttached hereto as Exhibits C and D, respectively, are true and
correct copies of all of the Affiant’s billings for |egal services he
perforned in the silla Case and the [NPH Case, arranged
chronologically, including all credits for paynents made by the
Wlliams. The billings set forth truthfully and accurately what was
done, and the time spent on the tasks, and were never, to Affiant’s
knowl edge criticized by [the] WIllians; [t]hat according to the billings
the current balance owed to CJMin the Silla matter is $37,275.35 with
the | ast paynent on account being nade on June 8, 1998. That the
current bal ance owed to CIMin the [NPH matter is $4030.23 with the

| ast paynment on account being nade on May 27, 1998. The bulk of the
bills still outstanding were generated in 1998 during the nonths |eading
up to and including the Silla arbitration[.]

(Italics in the original; enuneration omtted.) On the matter of
costs, Jones al so deposed that, “attached collectively hereto as
Exhibit E are true and correct copies of statenents from [ Chock
(in the total amount of $1979.04).]” On the matter of attorneys’
fees, CIMattached to its notion the affidavit of David A

Nakashi ma (Nakashi ma), opposing counsel in the underlying
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litigation, who deposed, in relevant part, as follows:

5. That Affiant believes [Jones’] attorney’' s tinme billed in both
of the . . . actions being $63,056 in the silla case and $33,624 in the
[NPH case to be fair and reasonabl e and roughly the same in aggregate
anount as Affiant’s attorneys’ bills submitted to his ow clients.
Further, that [Jones’] and [MacLaren’s] rate of $175/hour is consistent
with rates charged by other nenbers of the Hawaii Bar in good standing
and with simlar experience in commercial and real estate litigation.

6. Affiant believes that both sides pursued the clains and
defenses vigorously but at the same tine did not waste resources or
efforts and attenpted to save expenses. For exanple, counsel stipulated
to using certain depositions for both cases, in order to elininate
repeating the sane areas of exani nation

7. Wth the facts at hand and avail abl e evi dence, Affi ant
bel i eves that [Jones] advocated his clients’ position with skill and
t horough preparation using al available |law and argunent.

In their affidavits, MacLaren and Jones al so requested,
pursuant to Hawaii Revised Statutes (HRS) 8§ 607-14,3 attorneys’
fees (a total of 52.43 hours X $175. 00/ hour = $9,175.25) and
costs ($1, 080.93) deposed to have been incurred in the instant
assunpsit action and detailed in “true and correct
description[s]” thereof, Exhibits L and M respectively.

Finally, Jones requested prejudgnent interest at the rate of 10%

3 Hawai i Revised Statutes (HRS § 607-14 (1993 & Supp. 2002)
provides, in pertinent part:

In all the courts, in all actions in the nature of assunpsit and
in all actions on a promi ssory note or other contract in witing that
provides for an attorney's fee, there shall be taxed as attorneys' fees,
to be paid by the losing party and to be included in the sumfor which
execution may issue, a fee that the court deternmines to be reasonabl e;
provided that the attorney representing the prevailing party shal
submit to the court an affidavit stating the amount of time the attorney
spent on the action and the anbunt of tinme the attorney is likely to
spend to obtain a final witten judgnment, or, if the fee is not based on
an hourly rate, the anmount of the agreed upon fee. The court shall then
tax attorneys' fees, which the court determines to be reasonable, to be
paid by the losing party; provided that this amount shall not exceed
twenty-five per cent of the judgnment.
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per annum deposed to be in the total anmount of $8,774.51 (in the
Silla case, $7,895.40 for the period June 8, 1998 through July
31, 2000; in the NPH case, $879.11 for the period May 27, 1998

t hrough July 31, 2000).

On August 16, 2000, the Wllians filed their nmenorandum
in opposition to CJMs notion for sumary judgnent. The
WIllianms’ entire argunent in their nmenorandumin opposition,
exclusive of citations to the general |aw of summary judgnents,

was as follows:

[CIM seeks a summary judgnent for the all eged reasonable val ue of
| egal services provided to [the WIlians]. There is no witten
agreement signed by the parties regarding the all eged services provided.

[The WIlians] contend that the billing for the services are
excessive and unreasonable and that not all the services were necessary
and proper under the circunstances.

[The WIlianms] also contend that [CIM failed to conplete the
requi red work and anot her attorney had to be engaged to conplete the
case.

It is obvious that a genui ne di spute exists between the parties as
to relevant material facts.

Attached to the nmenorandumin opposition was the

decl arati on of Deanna WIIi ans:

1. | meke this declaration based upon ny personal know edge of
the matters stated herein to which | am conpetent to testify.

2. In 1995, ny daughter, SHELLEY A. WLLIAMS, at that tinme a
m nor, and nyself purchased a lot in the [ NPH subdivision.

3. Wen we were unsuccessful at having the house pl ans approved
by the [ NPHCA], we becane involved in arbitration and several |awsuits
with the devel oper and rel ated parties.

4. 1 was originally represented by Attorney Sid Wng but when he
was unable to represent ne he referred nme to [ MacLaren].

5. [MacLaren’s] firmrepresented us in several matters but we
obt ai ned no satisfactory results.

6. | paid [MacLaren’s] firmapproxi mately $81, 000. 00 and believe
that was full paynent for the services provided

7. Prior to the arbitration in the case handled by [Jones,] it
appeared to nme that [Jones] was unable to conplete the required services
and | determined it was necessary to have another attorney, [Bernstein],
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to conplete the necessary services.

8. | paid [Bernstein] $7,500.00 for his services and it appears
to ne that a significant portion of [CIMs] claiminvolves the sane work
that | paid for [Bernstein] to perform

9. | also had to hire Attorney Dennis King to represent me to
handl e natters relating to the [ NPH case].

10. During the course of our representation by [MaclLaren and
Jones], we received conflicting advice and becanme confused whi ch shook
our confidence in themand a dispute arose which lead to [ QM
wi thdrawi ng fromfurther representation.

11. It is our position that [CJM has been paid in full for the
val ue of the services rendered.

Al so attached to the nmenorandumin opposition was the decl aration
of Hawai ‘i attorney Lloyd James Hochberg, Jr. (Hochberg).
Hochberg declared, in relevant part:

4. | believe that the | egal work consuned in filing an appeal of
the order directing arbitration was not a reasonable use of |ega
resources given the mandatory nature of arbitration in Hawaii .

In [ MacLaren’s] original witing to the clients dated COctober 25,
1996, he reported to the clients that notions to conpel arbitration are
rarely deni ed, and there very well may be no legal right to appeal the
order. Nonetheless, after the arbitrati on was conpelled, M. VWard

[(sic; presunably, Jones)] undertook to appeal. He generated 75.77
hours on the appeal ($13,259.75).
5. | believe that the time clainmed by [CIM in pursuing nmediation

inthis fee dispute case is not billable to the [WIllians] without a
basis in contract.

6. There is an issue whether the fees for |legal services are
reasonabl e based on the failure of [CJM to confirmthe nost inportant
fact (bl ocked ocean view) in the strongest legal theory in the Silla
action. Exhibit Gto the Mtion for Summary Judgnent is a June 1, 1998
letter to Ms. Deanna WIllians from[Jones]. In it [Jones] wites:

| have never told you or David [WIlians] that you had a good
case. | told you repeatedly that |I felt the case was 50-50

wi t hout [the devel oper’s salesperson] testifying. Wen | gave
that evaluation, | sincerely believed, based upon the repeated
statenments and testinony by you and David [WIlians], that your
ocean view was substantially bl ocked out by your neighbor. | told
you that | needed a video and photos to prove to the arbitrator
that your ocean view was bl ocked out at the second floor |evel.
When | didn't get those itens, | went out on May 30th to | ook at
the site again to see if | could estimte what would be visible at
the second floor. MJCH TO MY SURPRI SE, | FOUND THAT YOLR OCEAN
VI EW 1S NOT SUBSTANTI ALLY BLOCKED BY THE NEXT DOOR NEI G-BORS at

| east at about 10 feet above grade neasuring fromthe rear of the
| ot. (Enphasis added)

“l have always advised that | felt the strongest theory for
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resci ssion was your claimthat [the devel oper’s sal esperson]

m srepresented to you that you woul d have an ocean view fromthe
second floor of your home. Having now seen the view from about
ten feet above grade, even the view theory is in jeopardy.”

Al t hough in Cctober 1996, [Jones] accepted the case, he waited
until My 30, 1998, a week or two before the arbitration hearing to
confirmthe facts about the strongest theory in the case. From June 5,
1998 t hrough June 13, 1998, [Jones] billed 83.5 hours for the
arbitration itself ($14,612.50). Had [Jones] confirmed that the case
had such little nerit, he night have taken the case in a different
direction.

7. There is an issue whether the fees charged prior to fornma
retention by the clients are questionable. There is no witten retainer
agreenment to indicate the date retention occurred. However, it did not
occur prior to Cctober 29, 1996 in light of the fact that on Cctober 28,
1996, [MaclLaren] wote to the [WIllianms] informng themthat they had to
sign a retainer agreement and pay a retainer fee in order to retain
[COM. An unsigned retainer letter is attached to the notion. However,
if [MacLaren’s] firmrepresented the [Wllians] in the tober 30, 1996
hearing, then that would be a reasonable date for retention. Prior to
the Cctober 30, 1996 date, [CIM billed 13.8 hours. [CIM did not wite
the nmotion being heard, nor any opposing nenmoranda. The reasonabl eness
of the 13.8 hours is questionable.

On August 21, 2000, CIMfiled its reply menorandum
CIM argued, generally, that “[t]he trial judge is know edgeabl e

as to what is reasonable as an attorney’'s fee. Estate of Thz Fo

Farm 37 Haw. 447, 453 [(1947)]; Harada v. Ellis, [60 Haw. 467,

478, 591 P.2d 1060, 1069 (1979)].” Accordingly,

even if there are m nor issues of reasonabl eness of billings, which
[CIM does not believe has been adequately denonstrated by the
opposition, this court is fully qualified to render a final decision on
all aspects of the notion including the amounts awardable. The | ower
court’s determ nation of reasonable attorney’s fees is a matter of

di scretion which will not be disturbed upon appellate revi ew except for
the mani fest abuse thereof. Sharp v. Hui Wahine, Inc., [49 Haw 241,
244, 413 P.2d 242, 245 (1966)]; Booker v. Mdpac Lunber Co., Ltd., 2
Haw. App. 569[, 572-73, 636 P.2d 1359, 1363 (1981)].

CIM poi nted out that Deanna WIIlianms, in her

decl aration, did not contest

that an hourly attorney’ s fee agreenent, for an agreed rate of
$175/ hour, was created between herself and [CIM and in fact agrees that
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[CIJM was hired to represent her and did represent her[.]
Simlarly,

Deanna W Ilianms does not dispute the accuracy of the tine set forth in
the billing statenents submitted by [CJM nor does she dispute that any
of the work listed was not perforned.

CIM al so observed that Chock’s witness fees were not disputed by
the WIllians and should therefore be awarded. Responding to
Deanna Wl lians’' allegation of duplication of effort, CIM
det ai | ed how Jones and Bernstein conducted her case in the
arbitration hearing w thout redundancy, and referenced the
attached affidavit and declaration of Jones and Bernstein,
respectively, to that effect.

Wth respect to the issues raised in Hochberg' s
decl aration, CIMfirst noted, on the issue of the appeal in the
Silla case, that the Wllianms ordered CIMto take the appeal. In
his affidavit, Jones confirmed that the WIllianms instructed him
to file the appeal of the order conpelling arbitration. Wth
respect to Hochberg' s criticismof Jones’ alleged failure to
tinmely investigate the purportedly bl ocked ocean view, CIMfirst
poi nted out that Jones wote his letter to the Wllians in an
effort to convince themto accept the settlenent offer. CIMalso
argued that Jones was entitled to rely on his clients’ repeated
and vehenent assertions regarding the bl ocked ocean view CIM

asserted that, because Hochberg did not suggest what other theory
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of rescission might have proved effective, and because the
WIllians were particularly aggressive litigants dead set on
taking their case to decision in any event, the investigation
i ssue did not raise a genuine issue of material fact as to the
reasonabl eness of its attorneys’ fees and costs. Finally, CIM
expl ai ned that the 13.8 hours its attorneys expended before
Cct ober 30, 1996 was tine spent in famliarizing thenselves with
a vol um nous record and preparing for the hearing that immnently
| ooned on the notion to conpel arbitration.

At the August 24, 2000 hearing on the notion for
summary judgnment, Jones essentially reiterated the argunents nade
in CJMs pleadings on the notion. He also rem nded the court

t hat ,

under prevailing Hawai‘i precedent [the court] has the power to
determ ne the reasonabl eness of attorney’'s fees petitions such as this
one without the need for experts. And at |east we are entirely
confortable with the Court resolving all those issues as it deens fit.

Argunent for the Wllians, inits entirety, was as foll ows:

Just briefly. 1In addition to what we subm tted, Your Honor, this
is clearly not a case that should be disposed of at a summary | udgnent
hearing. There are many, many issues quantum neruit.

| also note the billings attached to the notions seemto be from
Ward D. Jones AAL, ALC.* But the plaintiff in this case is Chuck Jones
& MacLaren Hawai‘i Partnership. |'mconfused as to which is the proper
party, and who should be the proving party, since the bills seemto be
froma different entity than the plaintiff in this case

4 The attorneys’ fees and costs invoices conprising Exhibits C and D

to CJMs notion for sunmary judgnent are printed under the CIM nane, but state
at the end, “PLEASE MAKE CHECK OUT TO WARD D. JONES, AAL, ALC.”
(Capitalization in the original.)
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In addition to what M. Hochberg and what M ss [Deanna] WIIlians’
af fidavits have represented to Your Honor . . . . on our subm ssion.

(Footnote supplied.) The court took the notion under advi senent
wi t hout substantive coment. Noting that the “standi ng” issue
had just been raised for the first tine, the court all owed

suppl enental briefing fromboth sides:

You wi Il have an opportunity to respond solely to that issue. |I'm
al | owi ng suppl enental pleadings only with regard to that narrow i ssue.

On August 28, 2000, the Wllians filed their
suppl emrental nmenmorandum I n addition to further detailing the
“standi ng” argunent made at the hearing on the notion for sunmary
j udgnment, the menorandum reported that CIMs partnership
regi stration had been cancel ed on Novenber 5, 1998. The

menor andum concl uded:

It is [the WIlianms'] position that the named Plaintiff [(CIM] in
this action has no standing to bring this action and is not the |egal
entity entitled to bring an action in quantummerit [(sic)].

The cancellation of the partnership registration in 1998 was in
effect a statement of dissolution pursuant to HRS [8] 425-9.

CIMfiled its supplenmental nenorandum on August 30,
2000. CIMfirst asserted that the WIllians waived “standi ng” as
a defense by their failure to raise it in their answer to the
conplaint. CJMargued, alternatively, that

it was not the intent of the Partnership registration law to allow
debtors of the partnership to escape their debts just because a
partnership fails to re-register itself. Schoening v. Mner, 22 Haw.
196[, 197-98] (1914).

CIMinforned the court that the cancellation of its partnership

regi stration was due solely to its inadvertent failure to file
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annual statenents for two years, and that CIMs partners were
unaware of the cancellation until they voluntarily dissolved
their partnership on Novenber 1, 1999. |Its dissolution
notw t hstandi ng, CJMcited HRS § 425-130 (1993) (“On dissolution
the partnership is not term nated, but continues until the

wi ndi ng up of partnership affairs is conpleted.”).®> CIMalso
attached the declaration of its whil om bookkeeper, who confirned

that it was CIJMs standard practice to invoice its clients on

5 In 1999, HRS chapter 425 (1993), entitled “Partnerships,” was
extensively anended and renunbered, 1999 Haw. Sess. L. Act 284; HRS chapter
425 (Supp. 2002), effective July 1, 2000. 1999 Haw. Sess. L. Act 284, § 7 at
904. The current counterpart to HRS § 425-130 (1993) is HRS § 425-139(a)

(Supp. 2002) -- in pertinent part, “a partnership continues after dissolution
only for the purpose of winding up its business. The partnership is
term nated when the winding up of its business is conpleted.” See also HRS §

425-137 (1993):

Unl ess otherw se agreed the partners who have not wongfully
di ssolved the partnership or the | egal representative of the |ast
surviving partner, not bankrupt, has the right to wind up the
partnership affairs; provided that any partner, the partner’s | ega
representative or the partner’s assignee, upon cause shown, may obtain
wi ndi ng up by the court.

See al so HRS § 425-140 (Supp. 2002):

(a) After dissolution, a partner who has not wongfully
di ssociated may participate in winding up the partnership’s business,
but on application of any partner, partner’s |egal representative, or
transferee, a court of conmpetent jurisdiction for good cause shown, nay
order judicial supervision of the w nding up

(b) The legal representative of the |ast surviving partner may
wi nd up a partnership’s business.

(c) A person winding up a partnership’s business nmay preserve the
partnershi p business or property as a going concern for a reasonable
time, prosecute and defend actions and proceedi ngs, whether civil,
crimnal, or admnistrative, settle and close the partnership’s
busi ness, dispose of and transfer the partnership s property, discharge
the partnership’s liabilities, distribute the assets of the partnership
pursuant to section 425-144, settle disputes by nediation or
arbitration, and perform other necessary acts.
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firmletterhead wth a direction, placed at the end of the

i nvoi ce, to make paynent to the partner in charge of the account.
The court entered sumary judgnent in favor of CIM on

Sept enber 11, 2000, awardi ng CIM

1. $35,187.62 for |legal services rendered in the Silla case, wth
prej udgnent interest on such anpbunt, at a rate of 10% per year sinple
interest, conmencing from June 9, 1998.

2. $4,030.23 for legal services rendered in the [NPH case, with
prej udgnent interest on such anpbunt, at a rate of 10% per year sinple
i nterest, comrencing from May 28, 1998.

3. $1,979.04 for the services of [Chock], and

4. $7,350.00 for attorney’s fees and $1,080.93 for costs incurred
in the instant action.

(ltalics and bold typesetting in the original.) On Septenber 15,
2000, the court filed its final judgnent in favor of CIM and
against the Wllians. After the Wllians filed an abortive
appeal of the final judgnent, the court entered its March 5, 2001
first amended final judgment. The WIllians filed a tinmely notice
of this appeal on April 4, 2001.

IT. Standard of Review.
W review de novo a circuit court’s grant or denial of

a notion for summary judgnent. Hawaii Community Fed. Credit

Union v. Keka, 94 Hawai ‘i 213, 221, 11 P.3d 1, 9 (2000).

Accordi ngly,

[o]n appeal, an order of summary judgment is reviewed under the sane
standard applied by the circuit courts. Summary judgnment is proper
where the noving party denonstrates that there are no genui ne issues of
material fact and it is entitled to a judgnent as a matter of law. In
ot her words, summary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories, and admi ssions on file,
together with the affidavits, if any, show that there is no genuine
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i ssue of material fact and the nmoving party is entitled to a judgnent as
a matter of |aw

Pancakes of Hawaii, Inc. v. Ponare Properties Corp., 85 Hawai ‘i

286, 291, 944 P.2d 83, 88 (App. 1997) (citation and internal
bl ock quote format omitted). See also Hawai‘ Rules of G vil
Procedure (HRCP) Rule 56(c) (West 2000).°

On a notion for summary judgnent, a fact is materi al
“if proof of that fact would have the effect of establishing or
refuting one of the essential elenments of a cause of action or

defense asserted by the parties.” Crichfield v. Gand Wii |l ea

Co., 93 Hawai‘i 477, 482-83, 6 P.3d 349, 354-55 (2000) (citations
and internal quotation marks and bl ock quote format omtted).
“To create a genuine issue as to any material fact a question of
fact presented under a conflict in the affidavits as to a
particular matter nust be of such a nature that it would affect

the result.” Richards v. Mdkiff, 48 Haw. 32, 39, 396 P.2d 49,

54 (1964) (citation and internal quotation marks omtted).

6 Hawai i Rul es of Civil Procedure (HRCP) Rule 56(c) (West 2000)
provi des, in pertinent part:

The [sumary] judgnment sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law. A sumary judgnent,
interlocutory in character, nmay be rendered on the issue of liability
al one al though there is a genuine issue as to the anpbunt of danmges.
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In reviewwng a circuit court’s grant or denial of a
nmotion for summary judgnment, “we nust view all of the evidence
and the inferences drawn therefromin the |ight nost favorable to

the party opposing the nmotion[,]” Crichfield, 93 Hawai‘ at 4883,

6 P.3d at 355 (original brackets, citations and i nternal
guot ati on marks and bl ock quote format omtted), and “any doubt
concerning the propriety of granting the notion should be

resolved in favor of the non-noving party.” GECC Fin. Corp. v.

Jaffarian, 79 Hawai‘i 516, 521, 904 P.2d 530, 535 (App. 1995)

(citations omtted), aff’'d and nodified, 80 Hawai‘i 118, 905 P.2d
624 (1995).
Simlarly,

[clourts will treat the docunents submitted in support of a notion for
summary judgnment differently fromthose in opposition. Although they
carefully scrutinize the naterials subnmitted by the noving party to
ensure conpliance with the requirements of Rule 56(e), HRCP (1990), the
courts are nore indulgent towards the materials subnmtted by the
non-novi ng party. 10A C. Wight, A. MIller and M Kane, Federa
Practice and Procedure: Civil § 2738 (1983) (Wight and MIller). This
is because of the drastic nature of summary judgnent proceedi ngs, which
shoul d not becone a substitute for existing nethods of determ ning
factual issues. Snider v. Snider, 200 Cal. App. 2d 741, 19 Gal. Rptr.
709 (1962).

Affidavits in support of a sunmary judgment notion are scrutinized
to deternine whether the facts they aver are adnissible at trial and are
made on the personal know edge of the affiant. Also, ultimte or
conclusory facts or conclusions of law are not to be utilized in a
sumary judgrment affidavit. Wight and MIler, supra

Mller v. Manuel, 9 Haw. App. 56, 66, 828 P.2d 286, 292 (1991).

“Once the novant has satisfied the initial burden of
showi ng that there is no genuine issue of material fact, the

opposi ng party nmust come forward, through affidavit or other
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evi dence, with specific facts showing that there is a genuine

i ssue of material fact.” 1d. at 65, 828 P.2d at 292 (citation
omtted). |If the non-noving party fails to neet this burden, the
moving party is entitled to summary judgnent as a matter of |aw.

Hawai i Broadcasting Co., Inc. v. Hawaii Radio, Inc., 82 Hawai i

106, 112, 919 P.2d 1018, 1024 (App. 1996); Hall v. State, 7 Haw.

App. 274, 284, 756 P.2d 1048, 1055 (1988). See also HRCP Rul e
56(e) (West 2000).°

In deciding a notion for summary judgnent, a circuit
court nmust keep in mnd an inportant distinction:

A judge ruling on a notion for sunmary judgnent cannot sumarily try the
facts; his [or her] role islimted to applying the lawto the facts
that have been established by the litigants’ papers. Therefore, a party
noving for sumary judgnent is not entitled to a judgnent nerely because
the facts he offers appear nore plausible than those tendered in
opposition or because it appears that the adversary is unlikely to
prevail at trial. This is true even though both parties nove for
sumary judgrment. Therefore, if the evidence presented on the notion is
subject to conflicting interpretations, or reasonable nen [and womren]
mght differ as to its significance, sumary judgnent is inproper.
[Citations omtted.]

Kajiya v. Departnment of Water Supply, 2 Haw. App. 221, 224, 629

P.2d 635, 638-39 (1981) (sone brackets in the original; internal

7 HRCP Rul e 56(e) (West 2000) provides, in relevant part:

When a notion for summary judgnent is nmade and supported as provided in
this rule, an adverse party may not rest upon the nere allegations or
denials of the adverse party s pleading, but the adverse party’s
response, by affidavits or as otherwi se provided in this rule, must set
forth specific facts showing that there is a genuine issue for trial.

If the adverse party does not so respond, sumrary judgnent, if
appropriate, shall be entered agai nst the adverse party.
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bl ock quote format omtted) (quoting 10 Wight and Ml er,

Federal Practice and Procedure: G vil § 2725 (1973)).

In general, “summary judgnent nust be used with due
regard for its purpose and should be cautiously invoked so that
no person wll be inproperly deprived of a trial of disputed
factual issues.” Mller, 9 Haw. App. at 65-66, 828 P.2d at 292
(brackets, citation and internal quotation marks omtted).

IITI. Discussion.

At the outset, we briefly dispose of the WIIlians’

contention that CIM I acked what the Wllians call, “standing to

sue.”® (Opening Brief at 1. Their point about the formof CIMs

8 As utilized here, “standing to sue” nay well be a m snoner:

Standing is that aspect of justiciability focusing on the party
seeking a forumrather than on the issues he or she wants adj udi cated.
And the crucial inquiry in its determ nation is whether the plaintiff
has all eged such a personal stake in the outcone of the controversy to
warrant his or her invocation of the court’s jurisdiction and to justify
exercise of the court’s renedi al powers on his or her behalf.

Hawai i uses a three-part test to determ ne whether a party has a
sufficient personal stake in the outconme of a case. Under this test,
the plaintiff or injured party nmust show that: (1) he or she has
suffered an actual or threatened injury as a result of the defendant’s
wrongful conduct, (2) the injury is fairly traceable to the defendant’s
actions, and (3) a favorable decision would likely provide relief for
the plaintiff’s injury.

Pancakes of Hawaii, Inc. v. Pomare Properties Corp., 85 Hawai‘i 286, 295, 944
P.2d 83, 92 (App. 1997) (brackets, ellipsis, citations and internal quotation
mar ks and bl ock quote format omtted). Cf. HRCP Rule 17(a) (West 2000):

Every action shall be prosecuted in the name of the real party in
interest. An executor, admnistrator, guardian, bailee, trustee of an
express trust, a party with whomor in whose nane a contract has been
made for the benefit of another, or a party authorized by statute nay
sue inits owm nanme without joining with it the party for whose benefit
the action is brought. No action shall be dism ssed on the ground that
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invoices is, clearly, nerely a matter of clerical form and not
one of substance. See HRCP Rule 17(a) (West 2000); HRS § 425-137
(1993); HRS § 425-140 (Supp. 2002). Their points about the
cancel lation of CJMs partnership registration, and CIM s

di ssolution, are simlarly devoid of nerit. Defects or failings
In a partnership’ s registration may expose its partners to
statutory penalties, see HRS § 425-13 (1993), but they do not
benefit its debtors by affecting the partnership’s capacity to

sue. See, e.d., Schoening, 22 Haw. at 197-98. And, in w nding

up its business, a dissolved partnership may coll ect, and
continue to collect, debts owed to it. HRS § 425-130 (1993); HRS
§ 425-139(a) (Supp. 2002). See also HRS § 425-137 (1993); HRS §

425- 140 (Supp. 2002). O . Cane City Builders, Inc. v. Cty Bank

of Honolulu, 50 Haw. 472, 475-76, 443 P.2d 145, 148-49 (1968)

(director of a corporation that was involuntarily dissolved sone
ei ght nonths before could nonetheless file a breach of contract
action on behalf of the corporation).

The WIllians raise various argunents relating to their

liability vel non for CIMs attorneys’ fees and costs. W

it is not prosecuted in the name of the real party in interest until a
reasonabl e time has been allowed after objection for ratification of
commencenent of the action by, or joinder or substitution of, the rea
party in interest; and such ratification, joinder, or substitution shal
have the same effect as if the action had been conmenced in the nane of
the real party in interest.
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briefly dispose of this issue as well. OQwher than a legally
insufficient and ultimtely unavailing statenment in their August
16, 2000 nenorandumin opposition to CIMs notion for sumary
judgnment (“There is no witten agreenent signed by the parties
regarding the all eged services provided.”), the Wllians did not
argue or present evidence bel ow agai nst the court’s concl usion
that an hourly fee agreenment existed between themand CIM The
whol e thrust of their opposition to the notion was, that the
attorneys’ fees and costs demanded by CIM pursuant to their
agreenment were not reasonable in anobunt. This being the case,

the WIllians are subject to the general rule, that

“

. an issue which was not raised in the lower court will not be
consi dered on appeal .” Kernan v. Tanaka, 75 Haw. 1, 35, 856 P.2d 1207,
1224 (1993) (citation and internal quotation marks omitted), cert.

deni ed, 510 U.S. 1119, 114 S. Ct. 1070, 127 L.Ed.2d 389 (1994); Mauna Kea
Power Co., Inc. v. Board of Land and Natural Resources, 76 Hawai‘i 259,
262 n.2, 874 P.2d 1084, 1087 n.2 (1994); Birm nghamv. Fodor’s Travel
Publications, Inc., 73 Haw. 359, 371, 833 P.2d 70, 77 (1992); State v.

|l def onso, 72 Haw. 573, 584, 827 P.2d 648, 655 (1992); State v. Hoglund
71 Haw. 147, 150-51, 785 P.2d 1311, 1313 (1990).

There are sound reasons for the rule. It is unfair to the trial
court to reverse on a ground that no one even suggested ni ght be
error. It is unfair to the opposing party, who m ght have nmet the
argunent not nade below. Finally, it does not conport wth the
concept of an orderly and efficient nmethod of admnistration of
justice.

Ellis v. State, 36 Ark. App. 219, 821 S.W2d 56, 57 (1991).

Kawamata Farns, Inc. v. United Agri Products, 86 Hawai‘i 214,

248, 948 P.2d 1055, 1089 (1997). Besides, in conplaining in
opposition to the notion that the anmount of attorneys’ fees and

costs was unreasonabl e, Deanna W I lians declared that an
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agreenent existed for CJMs provision of |egal services in
multiple matters. Accordingly, we affirmthe court’s summary
judgnment, insofar as it concluded that the Wllianms were |iable
to CIM for reasonabl e attorneys’ fees and costs expended on their
behal f in the underlying litigation.

The WIllians argue at |ength on appeal about
“ inadmissable [(sic)] billing statements and letters and the
cursory certification of ‘facts’ buried in the affidavits of
[ MacLaren] and [Jones].” Opening Brief at 3 (italics in the
original; citations to the record omtted). Essentially, the
Wl lians argue that Exhibits C and Dto CIMs notion for summary
j udgnment, which were identified in the attached affidavits of
MacLaren and Jones as “true and correct” copies of their invoices
for the | egal services they personally perfornmed in the
underlying litigation, were not adm ssible as evidence of the
reasonabl e val ue of the services rendered. Here again, the point
was not made bel ow and cannot be raised on appeal. 1d. at 248,
948 P.2d at 1089.

The WIlians ani madvert very briefly on appeal upon the
court’s summary judgnment award of Chock’s witness fees. Again,
no objection was made to his fees bel ow and none will be

entertai ned on appeal. 1d.
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W believe, however, as the WIlians contend, that one
genui ne i ssue of material fact remained — whether the attorneys’
fees and costs denmanded by CIMfor the Silla case were reasonabl e
in amount. Cf. Sharp, 49 Haw. at 244-45, 413 P.2d at 245-46
(attorneys’ fees awarded on a prom ssory note providing for
attorneys’ fees nust be reasonable, in consonance with the canons
of professional ethics?).

In this connection, we first address a fundanental

m sconception evident in CIMs argunent below. 1Inits reply

menor andum CJM advi sed the court that,

this court is fully qualified to render a final decision on all aspects
of the notion including the ambunts awardable. The |ower court’s

° Hawai i Rul es of Professional Conduct Rule 1.5 (West 2000)
provi des:

(a) A lawer’'s fee shall be reasonable. The factors to be
considered in determning the reasonabl eness of a fee include the

fol | owi ng:
(1) the tine and | abor required, the novelty and difficulty of
the questions involved, and the skill requisite to performthe |ega

servi ce properly;

(2) the likelihood, if apparent to the client, that the
acceptance of the particul ar enpl oynent will preclude other enpl oynent
by the | awyer;

(3) the fee customarily charged in the locality for simlar |ega
servi ces;

(4) the anmount involved and the results obtained;

(5) thetine limtations inposed by the client or by the
ci rcunst ances;

(6) the nature and length of the professional relationship with
the client;

(7) the experience, reputation, and ability of the | awer or
| awyers perforning the services;

(8) whether the fee is fixed or contingent, and in conti ngency
fee cases the risk of no recovery and the conscionability of the fee in
light of the net recovery to the client;

(9) the relative sophistication of the awer and the client; and

(10) the inforned consent of the client to the fee agreement.
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determ nati on of reasonable attorney’s fees is a matter of discretion
which will not be disturbed upon appellate review except for the
mani f est abuse thereof.

This was not fully true advice.® CIMs proposition, that a
circuit court has the discretion, on a notion for summary
judgnent in a fee collection action, to determ ne the reasonabl e

anount of attorneys’ fees and costs expended in the underlying

l[itigation, was predicated upon Thz Fo Farm Sharp, Harada and

Booker, supr a. But these were all cases in which the novant

sought attorneys’ fees and costs incurred in the proceedi ngs then

at bar before the circuit court. Thz Fo Farm 37 Haw. at 448;

Sharp, 49 Haw at 242, 413 P.2d at 244; Harada, 60 Haw. at 476-77,
591 P.2d at 1068; Booker, 2 Haw. App. at 569-70, 636 P.2d at
1361. In such cases, apparently, it is the circuit court’s
famliarity with the litigation and the | egal services rendered
directly before it that largely justifies reposing in the circuit
court the discretion to fix a reasonabl e anount of attorneys’

f ees and costs:

Wth the services performed in his presence and with which he was
consequently famliar, the judge in fixing the allowance could act upon
his own know edge of their character and val ue.

Thz Fo Farm 37 Haw. at 449 (footnote omitted). Cf. id. at 448:

VWiile a motion in the formof a prayer might be appropriate in a summary
proceeding to recover an attorney’s fee [incurred in the case at bar]
where all the professional services for which conpensation is prayed

10 CIM s argunment would apply to the court’s award of reasonabl e

attorneys’ fees and costs, incurred in connection with the instant fee
collection action, pursuant to the assunpsit statute, HRS § 607-14.
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were directly or indirectly within the know edge of the judge to whom
the nmotion was addressed, where as here the services rendered included
services perforned out of the presence of the judge and of which the

| atter had no personal know edge direct or indirect, the notion should
at | east make appropriate reference to the particulars of the latter
service and their reasonabl e val ue.

In contradistinction, ours is a fee collection case, in
whi ch the reasonabl e anpbunt of attorneys’ fees and costs incurred
in the underlying litigation is a material el enent of the breach

of contract cause of action. See, e.q., TSAInt'l Ltd. v.

Shimizu Corp., 92 Hawai‘i 243, 264, 990 P.2d 713, 734 (1999) (a

“breach of contract” claiminvolves “nonetary damages based upon
t he non-performance of a contractual or quasi-contractual

obligation"). Cf. Ferreira v. Honolulu Star-Bulletin, Ltd., 44

Haw. 567, 580, 356 P.2d 651, 658 (1960) (in the absence of proof
of substantial damages, a breach of contract action need not be
di sm ssed, but nom nal danages nay be awarded, upon which costs
can be assessed). Accordingly, the court was not, as CIM urged
on the notion for summary judgnent, “fully qualified” as “a
matter of discretion” to freely deci de whether the anount of
attorneys’ fees and costs demanded by CIM for the underlying
l[itigation was reasonable -- in other words, to determ ne damages
inits owm right inthis fee collection action. Rather, it was
the duty of the court to deci de whether there was a genui ne issue
of material fact with respect to damages. |If such an issue did

i ndeed exist, the Wllians were constitutionally entitled to the
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jury trial they had denanded.!* W are rem nded, that

[a] judge ruling on a notion for sunmary judgnment cannot sunmarily try
the facts; his [or her] roleis limted to applying the lawto the facts
t hat have been established by the litigants’ papers. Therefore, a party
noving for summary judgnent is not entitled to a judgnent nerely because
the facts he offers appear nore plausible than those tendered in
opposition or because it appears that the adversary is unlikely to
prevail at trial. This is true even though both parties nove for
summary judgnment. Therefore, if the evidence presented on the notion is
subject to conflicting interpretations, or reasonable nen [and wonen]
mght differ as to its significance, summary judgnment is inproper
[Citations onmitted.]

Kajiya, 2 Haw. App. at 224, 629 P.2d at 638-39 (sonme brackets in
the original; citation and internal block quote format omtted).
In their menorandumin opposition to the notion for

sumary judgnent, the WIllianms conplained that “the billing for

11

The WIllianms demanded a jury trial and did not subsequently waive
that right.

The right to a jury trial incivil cases is ingrained in our state
constitution. Article I, section thirteen explains that “[i]n suits at
common | aw where the value in controversy shall exceed five thousand
dollars, the right of trial by jury shall be preserved. . . .” HAW
CONST. art. I, 8 13. Article I, section thirteen has been buttressed by
the legislature, which reinforced the provision by statute: “Wen the
right of trial by jury is given by the Constitution or a statute of the
United States or this State and the right has not been wai ved, the case
shall be tried with a jury.” [HRS] 8§ 635-13 (1993). Conpleting the
trilogy, the Hawai‘i Suprene Court acknow edged this right in the
[HRCP]: “The right of trial by jury as given by the Constitution or a
statute of the State or the United States shall be preserved to the
parties inviolate.” HRCP Rule 38(a). G ven the recognition by two
branches of the Hawai‘ state government, as well as both the Hawai‘i and
United States Constitutions, the right to a jury trial in civil cases is
clearly among the nost sacred, fundanmental rights enjoyed by our

citizens.
Pancakes of Hawaii, Inc. v. Pomare Properties Corp., 85 Hawai‘ 300, 305, 944
P.2d 97, 102 (App. 1997) (ellipsis and some brackets in the original; footnote
omtted). “We consider the right toa jury trial to be inviolate in the
absence of an unequi vocal and clear showi ng of a waiver of such right either
by express or inmplied conduct. This court will indulge every reasonable
presunpti on agai nst the waiver of such right.” Lii v. Sida of Hawaii, Inc.,

53 Haw. 353, 355-56, 493 P.2d 1032, 1034 (1972) (citation omtted).
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the services are [(sic)] excessive and unreasonable and . . . not
all the services were necessary and proper under the
circunstances.” And Deanna WIIlians decl ar ed:

5. [MacLaren’s] firmrepresented us in several nmatters but we
obt ai ned no satisfactory results.

6. | paid [MacLaren’s] firmapproxi mately $81, 000. 00 and believe
that was full paynent for the services provided.

7. Prior to the arbitration in the case handled by [Jones,] it
appeared to me that [Jones] was unable to conplete the required services
and | determined it was necessary to have another attorney, [Bernstein],
to conplete the necessary services.

8. | paid [Bernstein] $7,500.00 for his services and it appears
to ne that a significant portion of [CIMs] claiminvolves the sane work
that | paid for [Bernstein] to perform

9. | also had to hire Attorney Dennis King to represent nme to
handl e natters relating to the [ NPH case].

10. During the course of our representation by [MaclLaren and
Jones], we received conflicting advi ce and became confused whi ch shook
our confidence in themand a dispute arose which lead to [ CIM
wi t hdrawi ng from further representation.

11. It is our position that [CJM has been paid in full for the
val ue of the services rendered.

These conclusory statenents, in and of thensel ves and devoid of
specific supporting facts, were not sufficient to raise the
genui ne issue of material fact of reasonableness. Mller, 9 Haw.
App. at 65, 828 P.2d at 292 (“the opposing party must cone
forward, through affidavit or other evidence, with specific facts
showing that there is a genuine issue of material fact” (enphasis
supplied; citation omitted)); HRCP Rule 56(e) (Wst 2000) (“an
adverse party nmay not rest upon the nere allegations or denials
of the adverse party’s pleading, but the adverse party’s
response, by affidavits or as otherwi se provided in this rule,

nmust set forth specific facts showing that there is a genuine
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issue for trial” (enphasis supplied)). Because these statenents

were the only averments in opposition to the notion that

col orably addressed the NPH case, we affirmthe summary judgnent

award of attorneys’ fees and costs incurred in that case.
However, with respect to the Silla case, the requisite

“specific facts” can be found in Hochberg s decl arati on.

Specifically, Hochberg’s opinion -- that Jones dilatorily

I nvestigated the WIllians’ claimof a blocked ocean view from

t heir undevel oped residential lot -- was sufficient to raise a

genui ne issue of material fact as to the reasonabl eness of the

attorneys’s fees and costs CIMexpended in the Silla case. As

CIM s own declarant, Bernstein, confirnmed in conjunction with

CIM s reply nmenorandum

havi ng actively participated in the case and seen the rel evant
perci pi ent witnesses and parties testify and having read t he key
docunments, | believe the clains and theories with the nost nerit which
m ght have justified rescission of the client’s sales agreenent, which
were misrepresentations related to the view of the ocean, the type of
hone which could be built and the ease of obtaining building pernits
fromthe owner’s association, were vigorously pursued on behalf of our
clients.

(Enmphases supplied.) |If CIM*“vigorously pursued” this claimfor
sone eighteen nonths, only to find it shaky upon i ndependent

I nvestigation first done literally on the eve of arbitration, the
attorneys’ fees and costs relating to this primary issue were
surely deserving of the scrutiny of the trier of fact. Cf. Thz

Fo Farm 37 Haw. at 454-55 (attorneys’ fees not allowed for
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bringing a petition that was “an idle gesture” and obtaining a
court order that was “abortive, unnecessary, and of no benefit”);
Sharp, 49 Haw at 248, 413 P.2d at 247 (“The [attorneys’] fees, in
t he aggregate, should not exceed the value of the services that
are reasonably necessary under the circunstances of the case.”
(Citations and internal quotation nmarks omtted.)); Harada, 60
Haw. at 479, 591 P.2d at 1069 (attorneys’ fees are allowable for
| egal services “reasonably consi dered necessary”).

Viewing “all of the evidence and the inferences drawn
therefromin the light nost favorable to the party opposing the

nmotion[,]” Crichfield, 93 Hawai‘i at 483, 6 P.3d at 355

(original brackets, citations and internal quotation marks and
bl ock quote format omtted), and keeping in mnd that the
opposition’s “[c]lounter-affidavits and decl arati ons need not
prove the opposition' s case; they suffice if they disclose the

exi stence of a triable issue[,]” Ocwen Fed. Bank, FSB v. Russell,

99 Hawaii 173, 183, 53 P.3d 312, 322 (App. 2002), we believe the
i nvestigation issue, at |east, was just such an issue. Although
CIM s reply nmenorandum and the attached decl arati on by Jones
pal | i at ed Hochberg’ s point, they did not conclusively refute it
such that it could be resolved as a matter of law, and the point
remai ned “a question of fact presented under a conflict in the

affidavits as to a particular matter [which was] of such a nature
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that it would affect the result.” R chards, 48 Haw. at 39, 396
P.2d at 54 (citation omtted). As such, Hochberg s opinion

rai sed a genuine issue of material fact as to the reasonabl eness
of the attorneys’ fees and costs CIM demanded for the Silla case,
id., and the Wllianms were entitled to their jury trial on that

I ssue. See also Kajiya, 2 Haw. App. at 224, 629 P.2d at 639 (“if

t he evi dence presented on the notion is subject to conflicting
interpretations, or reasonable nen [and wonen] mght differ as to
its significance, sunmary judgnment is inmproper” (citation and

internal bl ock quote format omtted); GECC Fin. Corp., 79 Hawai ‘i

at 521, 904 P.2d at 535 (“any doubt concerning the propriety of
granting the notion [for sunmary judgnment] should be resolved in
favor of the non-noving party” (citations omtted)).

IV. Conclusion.

Accordingly, we affirmthe court’s March 5, 2001 first
anmended final judgnent, insofar as it found the Wllians |iable
to CJMfor reasonable attorneys’ fees and costs expended on their
behal f in the underlying litigation and awarded the same for the
NPH case with prejudgnent interest. W also affirmthe
judgnent’s award for Chock’s witness fees. However, we vacate
t he amounts awarded for attorneys’ fees and costs incurred in the
Silla case and for prejudgnent interest thereon, and remand for

proceedi ngs not inconsistent with this opinion. En suite, the
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anounts awarded for attorneys’ fees and costs pursuant to HRS §
607-14 are al so vacated and simlarly remanded. Hawai‘i Rul es of
Prof essi onal Conduct Rule 1.5(a)(4) (West 2000) (“factors to be
considered in determ ning the reasonabl eness of a [l awers’s] fee
include . . . . the amount involved and the results obtained”).
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